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DECLARATIONS & TRIGGERS

NOTE: This document was developed with input from a broad group of stakeholders representing
constituent organizations with diverse perspectives and technical expertise. The purpose of
eliciting a wide range of input was to ensure the information contained in this document was as
comprehensive and as sound as possible.

Although the individuals referenced and the organizations they represent have provided many
constructive comments, information and suggestions, they were neither asked nor did they agree
to endorse the conclusions or recommendations represented here or in subsequent iterations.

Introduction

Providing healthcare during a large scale public health emergency presents significant challenges for
healthcare facilities, licensed healthcare professionals, and communities. During emergency events,
healthcare systems must convert quickly from their existing patient capacity to “surge capacity” - a
significant increase beyond usual capacity - to rapidly respond to the needs of affected individuals. The
demands of the emergency may prevent compliance with the existing healthcare standards. Just as
California has healthcare standards for use with a normal operations, it is essential that California provide
guidelines that identify the extent to which existing standards can be flexed or waived for healthcare
delivery during emergencies.

Surge planning for the healthcare system is a substantial and complex challenge. In a time of significant
disaster, a successful plan must provide flexibility to address capacity (volumes of patients) and
capabilities (types of illnesses) that emerge above baseline requirements. The issues addressed are
diverse and include standards of practice during an emergency, liability of hospitals and licensed
healthcare professionals, reimbursement of care provided during an emergency, operating alternate care
sites, and planning considerations for surge operations at individual hospitals.

Upon completion of this project, stakeholders will have access to a Standards and Guidelines Manual that
will serve as a reference manual on existing statutory and regulatory requirements identifying what will be
flexed or modified under different emergencies; Operational Tools that include forms, checklists and
templates to facilitate and guide the adoption and implementation of statutory and regulatory
requirements outlined in the Standards and Guidelines Manual; and a Training Curriculum outlining
intended audience, means of delivery and frequency of training that will enable adherence to the policies
and overall readiness of the healthcare delivery system.

Declarations and Triggers
The Declarations and Triggers outputs will form the basis for the deliverable as it defines what a surge is,
identifies the point(s) at which the healthcare system would transition from normal operations to "surge

mode", justifies the need for declarations and emergency orders, and assesses the powers and
authorities of personnel who make the declarations.
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DECLARATIONS & TRIGGERS

Surge- Declaration and Triggers Narrative

This Document provides a common understanding of what a healthcare surge is and is not in the
context of the overall deliverable. The Narrative contains an operational definition of surge, as well as
an understanding of the powers and authorities involved in surge response.

1 Introduction and Background of Surge

1.1 Various Concepts of “Healthcare Surge”

The phrase “healthcare surge” means different things to people from different disciplines. To the
operators of healthcare facilities, whether they are hospitals, clinics, or other kinds of health care facilities,
it can refer to routine increases in the number of patients which push the facility to or even beyond the
limitations imposed on that facility by regulatory agencies. To the regulatory agencies, it can refer to
those routine situations in which a waiver of certain regulatory requirements to facilitate patient care is
justified. To local and regional emergency response planners it can refer to situations in which a sudden
increase in demands on the healthcare system overwhelms local resources, requiring the waiver of
regulatory mandates and activating mutual aid. However, to statewide emergency response planners
surge refers to an overwhelming increase in demands for medical care services arising out of a moderate
to severe emergency. In such circumstances, the combined federal, state and local public and private
resources to provide care consistent with optimal patient outcomes may be exhausted, and the exercise
of extraordinary powers may be necessary to allow more effective disaster mitigation to occur.

The purpose of this document is not to address the concept of “healthcare surge” in all its permutations.
Healthcare providers and regulators have well-established procedures for addressing routine fluctuations
in the demand for emergency medical services, and are not here addressed. Hospital, local and regional
emergency planners have Emergency Operations plans and procedures and the Standardized
Emergency Management System (SEMS) to address larger local emergencies and to invoke mutual aid
from adjacent jurisdictions and facilities, which can permit the timely augmentation of resources to
respond to the increased demand.

1.2 “Healthcare Surge” Defined

This document addresses “healthcare surge” caused by a significant or catastrophic event which
implicates the extraordinary emergency powers of the Governor available under the California Emergency
Services Act.’ As will be discussed below, defining what constitutes a “healthcare surge” in this context is
a necessary first step under SEMS for local government to inform state government when extraordinary
measures may be warranted, and to determine the substance of the extraordinary measures taken to
mitigate the effects of the emergency.

Thus, for purposes of this document, “healthcare surge” means the following:
“A Surge Event is proclaimed in a local health jurisdiction when an authorized local official, such as a
local health officer or other appropriate designee?, using professional judgment determines, subsequent

' Govt. Code, §88550, et seq.

2 Depending upon the jurisdiction, the designated official may be the director of emergency services,
the director or medical director of the local emergency medical services agency, or medical health
operational area coordinator. A description of these officials is provided later in this document.
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to a significant event or circumstances, that the healthcare delivery system has been impacted, resulting
in an excess in demand over capacity and/or capability in hospitals, community care clinics, public health
departments, other primary and secondary care providers, resources, and/or emergency medical
services. The local official uses the situation assessment information provided from the healthcare
delivery system partners to determine overall local healthcare jurisdiction/operational area medical and
health status..”

2 The Exercise of Extraordinary Powers Based
on Healthcare Surge

2.1 The Progression of Medical Mutual Aid in Response to a
Mass-Casualty Event

When a mass-casualty event occurs, resources within individual hospitals are mobilized under an incident
command system, such as HICS, to deal with the actual or anticipated influx of patients. If conditions
within the hospital are sufficiently strained, the hospital may consult with regulatory agencies to determine
if specific requirements related to staffing and patient management can be waived to maximize the
hospital's response capabilities.? If circumstances become overwhelming, the hospital may, following
local Emergency Medical Services Agency’s policies, divert incoming ambulance patients to other
hospitals. The hospital may also draw upon resources from other hospitals and facilities to augment its
response capabilities.

At this point in the progression, a “healthcare surge” within the meaning of this document does not yet
exist. However, the hospital administrators can inform appropriate local governmental officials (see
discussion below) about the limitations of their resources and, more importantly, to request additional
resources. This is the first step in the process of identifying a “healthcare surge.”

Local governmental resources would be activated to provide medical mutual aid. Local officials may
contact and request aid from other local jurisdictions in the operational area. When local resources in the
operational area are overwhelmed, it may be determined that a condition of “healthcare surge” exists in
the operational area.

The medical and health status of the operational area will be communicated, for example, by the medical
health operational area coordinator (MHOAC) or other authorized official, to Regional and State
Emergency Operations Centers. The State Emergency Operations Center can draw upon resources
statewide to acquire requested mutual aid.

Finally, the Governor has the additional authority to proclaim a “State of Emergency,” which can make the
resources of state agencies available to mitigate the effects of the emergency. In addition, the
Governor’s Office can, if needed, request federal resources after proclaiming a “State of Emergency.”

2.2 Regulatory Standards as Potential Obstacles to Mitigating
Medical Disasters

% Health & Saf. Code, §1276.
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Up until this point, the focus of the emergency response is the acquisition of requested mutual aid.
However, a disaster could be so severe that mutual aid resources statewide are exhausted. For
example, it is conceivable that a pandemic of influenza could cause a medical and health disaster in
every operational area of the state, with no operational area having resources to share because all
jurisdictions are utilizing every available resource to mitigate the disaster within their operational area.
Further, it may not be possible in all circumstances to deliver requested medical mutual aid to an affected
operational area in a timely fashion. For example, a severe-magnitude earthquake in the San Francisco
Bay region could make roads and bridges into San Francisco impassable, while at the same time causing
a “healthcare surge” within that operational area.

In addition to the consequences of such a proclamation which occur by operation of law, the ESA
authorizes the Governor during a “state of emergency” to suspend any regulatory statute, or statute
prescribing the procedure for conduct of state business, or the orders, rules, or regulations of any state
agency, where the Governor determines and declares that strict compliance would in any way prevent,
hinder, or delay the mitigation of the effects of the emergency.® The Act also authorizes the Governor to
make, amend, and rescind orders and regulations necessary to carry out the provisions of the Act, and
further provides that the orders and regulations have the force and effect of law.”

The effect of a suspension of regulatory statutes and regulations can have several consequences.
During the period of the proclaimed emergency and suspension, the suspended statutes and regulations
have no force and effect. Consequently, regulatory and law enforcement agencies cannot prevent or
penalize persons for failing to comply with the statute or regulation. Further, the statute or regulation
cannot provide a basis for finding negligence as a matter of law, which can lessen the potential for civil
liability should a person be unintentionally harmed by emergency response activities. The absence of
specific regulatory restraints can serve as an incentive for persons to act beneficially to mitigate the
effects of the emergency and generally to protect the health and safety and preserve the lives and
property of the people of the state without fear of subsequent criminal, administrative or civil liability.

In a medical or health disaster, a suspension of appropriate healthcare-related regulatory statutes and
regulations could be used to increase the capacity and/or capability of providers of care to render medical
services which, under normal standards, might not be available. Most medical care in California is
delivered by persons and entities in the private sector who are highly regulated through the imposition of
licensure and certification requirements. Under normal circumstances, a failure to comply with these
requirements can result in criminal, administrative, and/or civil liabilities. Not all requirements, however,
are indispensable under all circumstances to protect the consumer. For example, a mandated nurse-to-
patient staffing ratio, while consistent with expectations for patient care under normal circumstances, may
be unworkable in an emergency. This requirement may even be an obstacle to providing care to the
increased number of patients in need of care, if hospitals divert ambulance patients for lack of adequate
nurse staffing.’

Generally, state regulatory agencies have administrative discretion in the enforcement of regulatory
requirements. During an emergency, the state, including its political subdivisions, is responsible for the
mitigation of the effects of the emergency.” If the strict enforcement of a regulatory requirement will serve
as a disincentive to persons who can assist the state in mitigating the effects of the emergency, it would
be in the interest of the state to administratively relax its enforcement of that requirement.

* Govt. Code, §8571.

® Govt. Code, §8567.

® 22 Cal. Code Reg., 870217. This regulation does allow for some flexibility where a healthcare
emergency (i.e., an unpredictable or unavoidable occurrence at unscheduled or unpredictable intervals
relating to healthcare delivery requiring immediate medical interventions and care) causes a change in
the number of patients on a hospital unit. However, the hospital must demonstrate that prompt efforts
were made to maintain required staffing levels.

" See Govt. Code, §8550.
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However, the relaxation of administrative or criminal enforcement of a requirement does not eliminate the
requirement itself. The requirement is still the law, and as such could provide a basis for the imposition of
civil liability. Everyone, including every medical practitioner, is responsible for any injury occasioned to
another by his or her want of ordinary care or skill in the management of his or her property or person,
unless the injured person has, willfully or by want of ordinary care, brought the injury upon himself or
herself.? The failure to exercise ordinary care is commonly referred to as negligence.

What constitutes ordinary care by a medical practitioner or facility is determined in part by whether the
care conforms to the standard exercised by prudent practitioners acting under the same or similar
circumstances. Ordinary care may also be determined by the standard established by statutory and
regulatory requirements applicable to the medical provider. Thus, failure to comply with these
requirements, even if not enforced by the regulatory agency, can establish negligence as a matter of law
and lead to liability if the failure to comply with the requirement is a proximate cause of harm to a person.

The determination of what constitutes ordinary care is generally made by the courts, often long after the
act or omission which gave rise to the alleged claim or injury. It can be difficult even under normal
conditions to describe what constitutes ordinary care by a medical practitioner. What constitutes ordinary
care under conditions of disaster may be even less certain. Thus, a provider of medical care faced with a
perceived need during an emergency to deviate from the normal standards of care to save a disaster
victim’s life may have no way of knowing with any degree of certainty prior to rendering care whether
rendering assistance may subsequently subject him or her to civil liability. If the perceived risk of liability
is too great, the provider may choose to withhold care, or may feel bound to provide care and utilize
scarce resources for the one patient rather than benefit a number of patients.

2.3 Immunities from Liability Available in an Emergency

To some extent, the Legislature has already recognized this dilemma. There are several statutes
providing qualified immunity to persons rendering aid during an emergency. These immunity provisions
instruct the courts not to impose liability in specified emergency circumstances. Thus, if the immunity
applies, there can be no liability. This, in turn, may reduce the need for a suspension of regulatory
requirements, because the immunity already contemplates that the standard of care is altered in
emergency circumstances.

Therefore, before examining more closely the authority and procedures for suspending regulatory
statutes or promulgating emergency orders and regulations, or what regulatory statutes, or state agency
orders, rules or regulations, if suspended, would assist in the mitigation of the effects of a medical and
health emergency, we must first examine the immunities available by law for emergency care.

For Healthcare Services During a Proclaimed Emergency at Request of Responsible Government Official

Under the ESA, any physician or surgeon (whether licensed in this state or any other state), hospital,
pharmacist, nurse, or dentist who renders services during any state of war emergency, a state of
emergency, or a local emergency at the express or implied request of any responsible state or local
official or agency is immune from liability for any injury sustained by any person by reason of such
services, regardless of how or under what circumstances or by what cause such injuries are sustained.’
This immunity, however, does not apply “in the event of a willful act or omission.”

It has been argued that the phrase “willful act or omission” completely negates the immunity, because
every act undertaken by a health facility or professional to render services during an emergency is willful,
i.e., the product of a deliberate choice. However, there does not appear to be any case to support such

8 Civil Code, §1714.
° Government Code, §8659.
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an interpretation of Government Code section 8659. To the contrary, cases interpreting section 2395 of
the Business and Professions, the “Good Samaritan” statute for physicians (see below), which contains
an identical exclusion for a “willful act or omission,” have repeatedly supported the application of immunity
notwithstanding very deliberate actions on the part of the defendants in those cases to treat their patient.
For example, in Burciaga v. St. John’s Hospital,”® a pediatrician summoned under emergency
circumstances to the delivery room administered suction and applied oxygen to an infant in respiratory
distress, then secured a transfer of the infant to a neonatal unit in a different hospital, and was still found
to be immune. Similarly, in Bryant v. Bakshandeh,™* an urologist who was summoned to assist in the
catheterization of an infant patient prior to surgery, but despite repeated attempts was unable to do so
due to complications, was also found to be immune.

As a general rule, the purpose of statutory construction is to ascertain the intent of the legislature so as to
effectuate the purpose of the law.*? The clear purpose of the Government Code section 8659 is to induce
providers of medical care to render emergency aid to individuals who otherwise would not receive it. To
construe section 8659 to exclude any deliberate attempt to render emergency aid would completely
defeat the statute’s apparent purpose. Although it remains unclear precisely what the Legislature
intended by the words “willful act or omission,” it seems obvious that it did not intend that the qualification
would negate the purpose of the statute altogether.

The immunity provided by section 8659 is distinctive in other ways. Unlike the immunity provided by the
Good Samaritan statute for physicians (see below), the services rendered do not need to be emergency
care. It appears sufficient that the care was rendered at the express or implied request of an authorized
official. Also, unlike the immunity provided to disaster service workers under the ESA (see below), the
providers of care do not need to be registered disaster services workers in order to receive the immunity.
The facility or professional simply needs to fall within one the licensure categories described in the
statute.

For Emergency Care at the Scene of an Emergency

23111 Business and Professions Code section 2395 provides immunity from civil damages to
physicians for acts and omissions in rendering emergency care in good faith at the scene of an
emergency. The statute specifically includes, but is not limited to, the emergency rooms of hospitals in
the event of a medical disaster within the meaning of the phrase “the scene of an emergency.” The
phrase “medical disaster” specifically refers to a duly proclaimed state of emergency or local emergency
declared pursuant to the ESA. It applies to acts or omissions which occur after the declaration of a
medical disaster and those which occurred prior to such declaration but after the commencement of such
medical disaster.

Similar provisions exist for nurses,™ dentists,™ licensed vocational nurses,* physician’s assistants,'® any
person providing on-scene emergency care,*’ physicians providing instructions to EMT-IIs or
paramedics,™® law enforcement and emergency response personnel providing on-scene emergency
care,'® and public entities and emergency rescue personnel providing emergency care.”® In some cases,

9 Burciaga v. St. John's Hospital (1986) 187 Cal.App.3d 710.
! Bryant v. Bakshandeh (1991) 226 Cal.App.3d 1241

12 Calatayud v. State of California (1998) 18 Cal. 4™ 1057, 1064.
13 Bus. & Prof. Code, §2727.5

14 Bus. & Prof. Code, §1627.5.

15 Bus. & Prof. Code, §2861.5.

% Bus. & Prof. Code, §3503.5

Y Health & Saf. Code, §1799.102.

'8 Health & Saf. Code, §1799.104.

Y Health & Saf. Code, §1799.106.

% Health & Saf. Code, §1799.107.
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the immunity will not apply where the person is grossly negligent.* In other cases, it will apply if the
person acted simply in good faith.??

For Failure to Obtain Informed Consent Under Emergency Conditions

2.3.1.1.2 Physicians and surgeons are also immune from civil damages for injuries in emergency
situations in their office or in a hospital on account of a failure to obtain fully informed consent where the
(1) the patient was unconscious, (2) the lack of informed consent was due to the provider’'s reasonable
belief that a medical procedure should be undertaken immediately and that there was insufficient time to
fully inform the patient or a person authorized to give such consent for the patient.?® Either criteria could
easily apply under emergency conditions. However, it is unclear whether the concept of “insufficient time”
applies only to the needs of the patient being treated, or includes a lack of time due to an overwhelming
number of patients requiring treatment.

For Lawfully Ordered Services by Disaster Service Workers

In an emergency, the service of persons not already employees of the state will be utilized.
These persons may be volunteers, or they may be impressed into service.?* The state Office of
Emergency Services is required to develop a plan for state and local governmental agencies to utilize
volunteer resources during a state of emergency proclaimed by the Governor.”> Whether a volunteer or
someone impressed into service, a person providing disaster relief is referred to as a “disaster service
worker.”® In addition, all state and local public employees are, by law, disaster service workers.?’
Disaster service workers are covered, to the extent funds are available, by worker's compensation for
injuries sustained in the course of training for or providing relief work.”® Volunteer disaster service
workers are not compensated, but may be reimbursed for expenses.?

Disaster service workers are also entitled to the same immunities as public employees,30 and if
performing services during a proclaimed disaster under the ESA are also immune from civil damages on
account of personal injury to or death of any person or damage to property resulting from any act or
omission in the line of duty, except one that is willful.**

Some volunteers will be medical staff, who will staff casualty stations, establish and operate medical and
public health field units; assist in hospitals, out-patient clinics, and other medical and public health
installations.** These persons would have immunity for their negligent acts and omissions.

For Facilities Used as Mass Care Centers
The same Civil Code section that provides immunity for disaster service workers provides immunity to

anyone, including a public agency, who owns or maintains any building or premises which is used as a
mass care center, first aid station, temporary hospital annex, or other necessary facility for mitigating the

1 See, e.g. Bus. & Prof. Code, §2727.5, applying to nurses.

*2 Health & Saf. Code, §1799.102, applying to any person outside of an emergency room or place
where care is usually offered.

*® Bus. & Prof. Code, §2397.

" See Govt. Code, §204; “The State may require services of persons, with or without compensation: . .
. in protecting life and property from fire, pestilence, wreck and flood.”

?® Govt. Code, §8599.

?® Govt. Code, §3101.

*” Govt. Code, §3100.

?8 See Labor Code, §3600.6, §§3211.9-3211.93a, and §§4350-4355; 19 Cal. Code Reg. 2570, et seq.
2 19 Cal. Code Reg. 2570.2.

%% Govt. Code 8657.

%! Civil Code, §1714.5; the exception here is essentially identical to the Good Samaritan exception for
physicians, and the exception to the specific provider immunity in a declared emergency under Govt.
Code section 8659, discussed above.

%219 Cal. Code Reg. 2572.1()).
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effects of an emergency. The immunity is from liability to any person, who has entered to seek refuge,
treatment, care or assistance and while in or upon the premises, for injuries sustained as a result of the
condition of the building or premises, or as the result of any act or omission, or as a result of the use or
designation of the premises as a mass care center, first aid station, temporary hospital annex, or other
necessary facility for emergency purposes. The only exclusions are the willful acts of the owner or
occupant or their employees.

For Health Facilities with Inadequate Resources

2.3.1.3.1 By law, emergency services and care must be provided to any person upon request for any
condition in which the person is in danger of loss of life, or serious injury or iliness, at any health facility
licensed by the State that maintains and operates an emergency department to provide emergency
services to the public when the health facility has appropriate facilities and qualified personnel available to
provide the services or care.** However, the health facility, its employees, nor any physician and
surgeon, dentist, clinical psychologist, or podiatrist are immune from liability in any action arising out of a
refusal to render emergency services or care if the refusal is based on the determination, exercising
reasonable care, that the person is not suffering from an emergency medical condition, or that the health
facility does not have the appropriate facilities or qualified personnel available to render those services.®

For Hospital Rescue Teams

For purposes of the immunity provision, a “rescue team” is a special group of physicians and surgeons,
nurses, and employees of a health facility who have been trained in cardiopulmonary resuscitation and
have been designated by the health facility to attempt, in cases of emergency, to resuscitate persons who
are in immediate danger of loss of life.** So long as good faith is exercise, any act or omission of any
rescue team of a licensed health facility, or operated by the federal or state government, a county, or by
the Regents of the University of California, done or omitted while attempting to resuscitate any person
who is in immediate danger of loss of life, is immune from any liability that might otherwise be imposed
upon the health facility, the officers, members of the staff, nurses, or employees of the health facility,
including, but not limited to, the members of the rescue team, or upon the federal or state government or
a county.

For Violation of Statute or Ordinance under Emergency Orders

As previously discussed, violation of a statute can provide the basis for a claim of negligence as a matter
of law. In an emergency, however, it is a misdemeanor to refuse or willfully neglect to obey any lawful
order or regulation promulgated or issued under the ESA.*" Such orders and regulations may compel a
person to violate a statute. Consequently, the law also provides that the violation of any statute or
ordinance shall not establish negligence as a matter of law where the act or omission involved was
required to comply with any regulation, directive, or order of the Governor promulgated under the
California Emergency Services Act.*® In addition, a person cannot be prosecuted for a violation of any
statute or ordinance when the violation was required in order to comply with any regulation, directive, or
order of the Governor.*

% Civil Code, §1714.5.
% Health & Saf. Code, §1317(a).
% Health & Saf. Code, §1317(c).
% Health & Saf. Code, §1317(g).
" Govt. Code, §8665.
% Civil Code, §1714.6.
% Civil Code, §1714.6.
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2.4 Suspension of Regulatory Statutes Where Needed to Expand
Availability of Care

For purposes of the following discussion, we must assume that the Governor has determined that,
despite all the mutual aid provided and the immunities available to professionals and facilities providing
emergency care, extraordinary measures must be taken to suspend regulatory statutes under
Government Code section 8571 in order to induce providers of medical care to render emergency aid to
individuals who otherwise would not receive it. Whether this point is ever achieved may depend upon
several factors. For example, some organized health systems may have a contractual responsibility to
provide medical care to their members even under disaster conditions, and therefore may be willing to
provide care to their customers despite a perceived increased risk of liability. There may also be good
reasons, from the standpoint of maintaining good will in the community, for a health facility to do
everything within its power following a disaster to provide the medical care services needed by the
community. Many of the immunities discussed in the proceeding paragraphs would apply, and these
immunities may be sufficient to justify the provision of services despite degraded circumstances.

Nevertheless, there may be a sufficient number of health facilities for which the availability of immunity is
uncertain. It is possible that these facilities will continue to provide care as best they can under the
circumstances, hoping that subsequently the courts will agree that the circumstances altered the standard
of ordinary care or that an immunity will be found to apply. However, some could refuse to provide care
beyond what is enabled by activation of the hospital incident command system, because it cannot provide
services at a level normally consistent with ordinary care. There is no general statutory or regulatory
requirement that healthcare providers be available to provide care to the public under all circumstances.*°
*1"Indeed, this fact accounts for the existence of the Good Samaritan laws discussed above.*?

Therefore, the Governor may be persuaded to suspend those regulatory requirements perceived to be an
obstacle to the emergency mitigation effort. The suspension would be implemented through an executive
order of the Governor either suspending specific regulatory requirements, or delegating to another state
official, e.g. the Director of the Office of Emergency Services, the Emergency Medical Services Authority,
or the Department of Public Health, the authority to suspend requirements consistent with the Governor’'s
authority to do so. The proclamation of a state of emergency alone is not sufficient to effectuate a
suspension. The proclamation would also need to include a separate order as described above, or would
need to implement pre-approved standby orders of a similar nature.*

It should be emphasized that, until such an order is issued subsequent to a proclamation of a state of
emergency, no regulatory requirement is suspended (except to the extent that the regulatory agency has
waived enforcement™). Therefore, medical providers not operating under emergency conditions offering
immunity must ascertain the existence and scope of the proclaimed state of emergency, and extent and
applicability of any suspension of regulatory requirements.

0 There is an immunity from liability for refusal to treat based on a determination that the health facility
does not have the appropriate facilities or qualified personnel available to render those services.
SHeaIth & Saf. Code, 81317(c).

! Hospitals with emergency departments are required under the Emergency Medical Treatment and
Labor Act (EMTALA) to provide a screening and stabilization within the abilities of the staff and facilities
available prior to transferring the patient to another facility. (42 U.S.C. 1395dd.) This federal
requirement can be waived by the Secretary for Health and Human Services under 42 U.S.C. 1320b-
5(b)(3).

*” See, e.g., Business & Profs. Code, §§1627.5, 2395, 2727.5, 2861.5, and 3503.5.
“3 At present, no standby orders suspending healthcare standards exist.
* Health & Saf. Code, §1276.

10
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2.5 Issuance of Emergency Regulations Amending Standards of
Care

In addition to the Governor's authority to suspend regulatory requirements, the Governor is also
authorized to issue necessary orders, rules and regulations to carry out the provisions of the ESA. These
orders and regulations have the force and effect of law.*”> As previously noted, willful violation of these
orders and regulations is a misdemeanor.*® Such orders and regulations could be used during a medical
and health emergency to establish altered standards of care consistent with the ESA’s goal of preserving
lives.

As with the suspension of regulatory requirements, the decision to issue orders or regulations altering
standards of care will depend upon several factors. For example, to what extent will the provision of
mutual aid avoid the need to alter standards of care? To what extent will the available immunities provide
sufficient protections to professionals and facilities providing emergency care? Given these factors, is an
alteration of the standards of care necessary to induce providers to render emergency aid to individuals
who otherwise would not receive it?

Orders and regulations of the Governor must be in writing, and take effect immediately. Thus, a
proclamation of emergency alone is insufficient to change the standard of care. A separate order, or
implement of pre-approved standby orders in conjunction with the proclamation, would be needed.

2.6 Commandeering of Facilities and Personnel

During a proclaimed state of emergency, the Governor is authorized to commandeer or utilize any private
property or personnel deemed by him necessary in carrying out the responsibilities hereby vested in him
as Chief Executive of the state.*” The power to commandeer is exists only under a state of emergency,
and may only be exercised by the Governor or an authorized designee. It is not available under a local
emergency. It must also be distinguished from other, more commonly used methods, such as contracts
and agreements, to obtain necessary resources.

It is conceivable that this power could be exercised to take over the operations of any facility that is
unwilling to risk providing expanded services due to a perceived increased risk of liability. However, it is

unclear how an order to commandeer a facility or personnel would be implemented. Further, the state is
required to pay the reasonable value of the property or personnel commandeered or used.*?

3 Emergency Preparedness and Response in
California

3.1 California Emergency Services Act*

4> Govt. Code, §8567.
6 Govt. Code, §8665.
4" Govt. Code, §8567.
“8 Govt. Code, §8567.
* Govt. Code, §§8550, et seq.
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The California Emergency Services Act (ESA) recognizes the State’s responsibility to mitigate

the effects of natural, manmade, or war-caused emergencies which result in conditions of disaster or in
extreme peril to life, property, and the resources of the state, and generally to protect the health and
safety and preserve the lives and property of the people of the state.® To insure adequate preparations
to deal with emergencies, the ESA confers emergency powers upon the Governor and upon the chief
executives and governing bodies of political subdivisions of the State, provides State assistance for the
organization of local emergency response programs, and creates the Office of Emergency Services
(OES) within the Office of the Governor.

The ESA recognizes the need to assign emergency functions to State agencies and to coordinate and
direct the emergency actions of those agencies. It provides for the rendering of mutual aid by the State
and its political subdivisions to carry out the purposes of the ESA. Further, the ESA makes it State policy
that all State emergency services functions be coordinated as far as possible with the comparable
functions of its political subdivisions, of the federal government, of other states, and of private agencies of
every type, to make the most effective use of all manpower, resources, and facilities for dealing with any
emergency that may occur.

3.2 Role of the Governor

The Governor is given broad powers under the ESA. Some powers granted to the Governor have been
previously discussed, e.g., the power to make, amend and rescind orders and regulations having the
force and effect of law,>" to suspend regulatory statutes and regulations,* and the power to use and
commandeer property and personnel.>® In addition, the Governor has powers which are specific to the
type of emergency proclaimed.> For example, during a state of emergency, the Governor has authority
over all agencies of State government and the right to exercise all police power vested by law in the State
within the area designated.”® Also during a state of emergency, the Governor can direct all state
government agencies to utilize and employ state personnel, equipment, and facilities for the performance
of any and all activities designed to prevent or alleviate actual and threatened damage due to the
emergency, and he can direct them to provide supplemental services and equipment to political
subdivisions to restore any services which must be restored in order to provide for the health and safety
of the citizens of the affected area.”®

In carrying out his/her responsibilities under the ESA, the Governor is assisted by the California
Emergency Council.”” Among other duties, the California Emergency Council must consider,
recommend, and approve orders and regulations that are within the province of the Governor to
promulgate.®® This would include orders and regulations to suspend regulatory requirements or to amend
standards of care.

The Governor is also assisted by the Emergency Response Team for State Operations,> whose task is
to improve the ability of state agencies to resume operations in a safe manner and with a minimum of
delay if their operations are significantly interrupted by a business interruption.®

* Govt. Code, §8550.

*1 Govt. Code, §8567.

°2 Govt. Code, §8571.

* Govt. Code, §8572.

> There are three types of emergencies under the ESA; state of war emergency, state of emergency,
and local emergency. (See Govt. Code, §8558.)
% Govt. Code, §8627.

*® Govt. Code, §8628.

" Govt. Code, §8575, et seq.

*% Govt. Code, §8579(b)(1).

> Govt Code, §8549.10.

% Govt Code, §8549.13.
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3.3 Governor’s Office of Emergency Services

The Office of Emergency Services (OES) is created by the ESA in the Governor's Office.®* The Governor
is required to assign all or part of his powers under the ESA to the Office of Emergency Services,* but
cannot delegate to OES his/her authority to issue orders and regulations.®® During a state of emergency
or a local emergency, the Director of OES is responsible to coordinate the emergency activities of all
state agencies in connection with such emergency.®® It does so through the State Operations Center
(SOC) and Regional Emergency Operations Centers (REOC).

OES has established three OES Administrative Regions, the Southern Region, the Coastal Region, and
the Inland Region.*”® These Administrative Regions coordinate emergency management in the six mutual
aid regions created by the Governor (see The Concept of Mutual Aid, below).

Within the SOC, the REOCs and Operational Area Emergency Operations Centers, the ICS structure
organizes emergency response disciplines into Branches under the Operations Section. The Medical and
public health issues are handled by the Medical and Health Branch.

3.4 State Emergency Plan

The Governor is responsible to coordinate the State Emergency Plan and programs necessary for the
mitigation of the effects of an emergency. He is also responsible for coordinating the preparation of local
plans and programs, and to see that they are integrated into and coordinated with the State Emergency
Plan and the plans and programs of the federal government (and of other states) to the fullest possible
extent.® By law, the State Emergency Plan is in effect in each political subdivision of the state, and the
governing body of each Political subdivision is obligated to take whatever action may be necessary to
carry out its provisions.®

As part of the state plan, the Governor can assign to a state agency any activity concerned with the
mitigation of the effects of an emergency of a nature related to the existing powers and duties of the
agency, including interstate activities. Such an assignment makes it the duty of the agency to undertake
and carry out that activity on behalf of the state.®®

In accordance with the State Emergency Plan, the Governor can plan for the use of any private facilities,
services, and property and, when necessary, and when in fact used, provide for payment for that use
under the terms and conditions as may be agreed upon.69 This planning authorization is consistent with
the Governor’s power, described above, to commandeer property and personnel.70

3.5 Emergency Medical Services Authority

®1 Govt. Code, §8585.

%2 Govt. Code, §8586.

% Govt. Code, §8587.

® |bid.

% california State Emergency Plan, 2005, pp. 8, 9.
® Govt. Code, §85609.

7 Govt. Code, §8568.

® Govt. Code, §8595.

% Govt. Code, §8570.

% Govt. Code, §8572.
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The Emergency Medical Services Authority (EMSA)" is required by law to respond to any medical
disaster by mobilizing and coordinating emergency medical services mutual aid resources to mitigate
health problems.”” The State Emergency Plan (see below) designates the EMSA as the lead state
agency for the medical response to an emergency.” Also, EMSA is responsible under the Plan for
medical situation status and analysis in conjunction with the Department of Health Services.”

Generally, any attendant in a publicly or privately owned ambulance must possess evidence of
specialized training as set forth in the emergency medical training and educational standards for
ambulance personnel established by EMSA.” However, this requirement does not apply in any state of
emergency declared under the ESA when it is necessary to fully utilize all available ambulances in an
area and it is not possible to have the ambulance operated or attended by persons with the qualifications
required by EMSA."”®

3.6 State Department of Public Health

The State Department of Public Health (DPH)"’ is designated the lead for the public health component of
the Medical and Health Services operations set forth in the State Emergency Plan (see below).” Both
EMSA and DPH share responsibility for the lead in the Medical/Health Branch. Also, DPH, in conjunction
with EMSA, is responsible under the Plan for public health situation status and analysis."

DPH is also the agency which regulates acute care hospitals and many other health-related facilities.®
Therefore, during the early stages of an incident when acute care hospitals are reaching the limits of their
capacity, hospital administrators may contact the Licensing and Certification Division of DPH in their
region to obtain waivers of specific regulatory requirements.*

3.7 The Concept of Mutual Aid

Mutual aid is a concept under which separate jurisdictional or organizational units share and combine
resources in order to accomplish their mutual goals. The ESA recognizes that, during emergencies, the
rendering of mutual aid by State government, including all its departments and agencies, and its political
subdivisions will be necessary to mitigate the effects of the emergency. Public agencies are authorized
by law to enter into joint powers agreements, and these agreements can be for the purposes of providing
assistance to each other.?” However, given the number of cities and counties in the State, it would be
impractical to require that each jurisdiction have a separate agreement with each other jurisdiction in
order to assist each other in the event of an emergency.

" Health & Saf. Code, §§1797.100, et seq.

’? Health & Saf. Code, §§1797.150.

'3 Callifornia State Emergency Plan, 2005, p. 58.

" California State Emergency Plan, 2005, p. 56.

" Health & Saf. Code, §1797.160.

" Ibid.

" Health & Saf. 100100, et seq.; effective July 1, 2007, the public health duties of the State Department
of Health Services are transferred to the new State Department of Public Health, Health & Saf. Code,
8131000, et seq.

'8 California State Emergency Plan, 2005, p. 58.

9 California State Emergency Plan, 2005, p. 56.

% Health & Saf. Code, §§1200, et seq.

®! Health & Saf. Code, §1276.

%2 Govt. Code, §6502.
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Accordingly, one purpose of the ESA is to make it unnecessarg/ for public agencies to execute written
agreements to render aid to areas stricken by an emergency.®® It accomplishes this goal by authorizing
state and local public agencies to exercise mutual aid powers in accordance with the California Disaster
and Civil Defense Master Mutual Aid Agreement, and local plans, ordinances, resolutions and
agreements.®* The Master Mutual Aid Agreement requires that each party develop a plan providing for
the effective mobilization of all its resources and facilities, both public and private, to cope with any type of
disaster.®® These plans are known as “mutual aid operational plans.” Under the ESA, a duly adopted and
approved emergency plan is deemed to satisfy the Master Mutual Aid Agreement’s requirement for a
“mutual aid operational plan.”®®

As previously discussed, the Governor is authorized to divide the state into mutual aid regions for the
more effective application, administration, and coordination of mutual aid and other emergency-related
activities.”” A "mutual aid region" is part of the state, not local, emergency services organization, and is
established to facilitate the coordination of mutual aid and other emergency operations within an area of
the state consisting of two or more county operational areas.®® (See discussion of Operational Areas,
below.) Currently, the State is divided into six mutual aid regions for general mutual aid coordination.®
Each mutual aid region consists of designated counties/operational areas.

Within each mutual aid region, there may be a Regional Disaster Medical and Health Coordinator
(RDMHC), who is appointed by the Directors of EMSA and DHS.*> The RDMHC must be either a county
health officer, a county coordinator of emergency services, an administrator of a local EMS agency, or a
medical director of a local EMS agency (see below for a discussion of these officials). The job of the
RDHMC during an emergency is to coordinate the acquisition of requested medical or public and
environmental health mutual aid in an affected region to deliver to the area affected by the disaster. In a
proclaimed emergency and at the request of EMSA, DHS or OES, an RDMHC in an unaffected region
may also coordinate the acquisition of requested mutual aid resources in his/her region.**

Mutual aid is not limited to aid between jurisdictions in California. The Governor may also enter into
reciprocal aid agreements or compacts, mutual aid plans, or other interstate arrangements for the
protection of life and property with other states and the federal government, either on a statewide or a
political subdivision basis.” The State has entered into two interstate compacts; the Interstate Civil
Defense and Disaster Compact® and the Emergency Management Assistance Compact.®* The State
can also seek federal mutual aid by requesting a Presidential Declaration of an Emergency or Major
disaster under the provisions of the Stafford Act.”® A Presidential declaration makes federal assistance
programs available, depending on the level of the declaration, as outlined in the Federal Response Plan,
which includes contributions from several federal agencies and non-governmental organizations, such as
the American Red Cross.

8 Govt. Code, §8615.

8 Gowt. Code, §88617, 8561.

8 california Disaster and Civil Defense Master Mutual Aid Agreement, 1.
8 Govt. Code, §8615.

¥ Govt. Code, §8600.

% Govt. Code, §8559(a).

% callifornia State Emergency Plan, 2005, pp. 8, 10.

% Health & Saf., §1797.152(a).

°! Health & Saf., §1797.152(b).

% Govt. Code, §8619.

% Govt. Code, §§178, et seq.

% Govt. Code, §179.5, et seq.; inoperative effective March 1, 2007; for proposed extension of
osperability, see AB 1564 (Nava), 2007-2008 Session.

% Robert T. Stafford Disaster Relief and Emergency Assistance Act, P.L. 93-288,100-707, and 106-
390, 42 U.S.C. 85121, et seq.
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3.8 Local Emergency Plans and Local Disaster Councils

The ESA defines "emergency plans" to mean those official and approved documents which describe the
principles and methods to be applied in carrying out emergency operations or rendering mutual aid during
emergencies. These plans include such elements as continuity of government, the emergency services
of governmental agencies, mobilization of resources, mutual aid, and public information.*® During a state
of emergency, outside aid must be rendered in accordance with approved emergency Elans, and public
officials are required to cooperate to the fullest extent possible to carry out such plans.”’

Cities and counties are authorized to create disaster councils by ordinance.?® If created, the disaster
council is responsible for developing emergency plans.®® The plans must meet any condition constituting
a local emergency or state of emergency, including, but not limited to, earthquakes, natural or manmade

% Govt. Code, §8560.
% Govt. Code, §8616.
% Govt. Code, §8610.
% bid.
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disasters specific to that jurisdiction, or state of war emergency, and must provide for the effective
mobilization of all of the resources within the political subdivision, both public and private.'®

The primary motivation for organizing a disaster council is that the disaster council can register “disaster
service workers.” Under the ESA, the OES is authorized to adopt regulations for the classification and
registration of disaster service workers.”® The regulations provide that a disaster service worker is a
person registered either with OES, a state agency authorized to register disaster service workers, or a
disaster council.'%? Registered disaster service workers can be afforded worker’'s compensation benefits
and liability protections for their acts and omissions during an emergency.

Disaster councils may become accredited by the Office of Emergency Services, by agreeing to comply
with the ESA and submitting to the office a certified copy of the ordinance which provides for the disaster
council and its leadership, the local emergency organization and compliance with the ESA.*®  The main
reason for a disaster council to receive and maintain accreditation is that the term “disaster service
worker,” for purposes of worker's compensation benefits, only applies to person registered by an
“accredited disaster council” or a state agency.'® Thus, if a volunteer is registered with an unaccredited
disaster council, the volunteer arguably is not a “disaster service worker” for purposes of worker’s
compensation coverage.

The governing body of a city or county is authorized to provide by ordinance or resolution for the
organization, powers and duties, divisions, services, and staff of the emergency organization.’® This
ordinance or resolution, in effect, authorizes individuals within the city or county to take actions in
accordance with the emergency plan. The city or county can also authorize public officers, employees,
and registered volunteers to command the aid of citizens when necessary during a state of war
emergency, a state of emergency, or a local emergency.'*

It is the legal duty of each organizational component, officer, and employee of each political subdivision of
the state to render all possible assistance to the Governor and to the

Director of the Office of Emergency Services in mitigating the effects of an emer7gency. Their emergency
powers are subordinate to any emergency powers exercised by the Governor.*°

3.9 Standardized Emergency Management System

The Standardized Emergency Management System (SEMS) is a system for managing the response to
multiagency and multi-jurisdictional emergencies in California.’®® OES has developed regulations to
implement SEMS.® All state agencies are required to use SEMS to coordinate multiple jurisdiction or
multiple agency emergency and disaster operations.**° Every local agency, in order to be eligible for any
funding of response-related (i.e., personnel) costs under disaster assistance programs, must also use
SEMS to coordinate multiple jurisdiction or multiple agency emergency and disaster operations.™™* This

%% pid.

% Gowt. Code, §8585.5.

10219 Cal. Code Reg. 2570.2

1% Govt. Code, §8612; 19 Cal. Code Reg. §2571.

% | abor Code, §3211.92.

1% Govt. Code, §8610.

1% Gowt. Code, §8610.

7 Govt. Code, §8614.

198 | a letter dated September 28, 2006, the Director of OES certified to the federal Department of
Homeland Security the compliance of SEMS with the National Incident Management System (NIMS)
for fiscal year 2006.

199 19 Cal. Code Reg., §2400, et seq.

19 Govt. Code, §8607(d).

! Govt. Code, §8607(e).
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means that local emergency plans must also incorporate SEMS, assuming the local government wants to
be reimbursed for emergency personnel costs.

Incident Command System (ICS)

SEMS is required to be based in part on the concept of the Incident Command System (ICS),"** which
had been developed and used by the fire services to respond to all types of emergencies. The system
standardizes the organizational structure and terminology used by every response agency. ICS
recognizes that every response, regardless of size, requires that five management functions be
performed:

1) Management — the function of setting priorities and policy direction, and coordinating the response;

2) Operations — the function of taking responsive actions based on policy;

3) Planning/Intelligence — the function of gathering, assessing and disseminating information;

4) Logistics — the function of obtaining resources to support operations; and

5) Finance/Administration — the function of documenting and tracking the costs of response
operations.

Even the issuance of a speeding ticket involves each of these five ICS functions, i.e. a policy against
speeding, the intelligence gathering which detects and identifies a speeding driver, the operation of
pulling the driver over and issuing the citation, the logistics of providing the equipment (car, radar, ticket
book) needed to conduct the operation, and the administrative tracking of submitting the citation into the
court system. At the other extreme there may be a multi-jurisdictional wildland fire involving the same
functions, i.e. a policy of protecting lives and property, intelligence and planning on how to stop the fire,
operations in which firefighters and equipment are committed to the fireline, logistics to obtain, equip
and support the firefighting operation, and finance/administration to determine how to pay for it all.

As an incident expands in scope, the ICS expands and adapts with it. When multiple jurisdictions or
agencies become involved, a “unified command” management organization is formed, under which
members representing different organizations at the Incident Command Post establish a common set of
objectives and strategies and a single incident action plan.

Multi-Agency Coordination System

Together with ICS, SEMS incorporates the Multi-Agency Coordination (MACS),™ in which jurisdictions
and organizations work together to coordinate and prioritize the allocation of resources and emergency
response activities. In practical application, facilities, equipment, personnel, procedures and
communications are integrated into a common system under an organization typically located as part of
an emergency operations center. The multi-agency organization does not direct operational activities, but
rather ensures situational and resource status awareness, helps establish policies and priorities, acquires
and allocates resources, plans for anticipated resource requirements, and provides strategic coordination.

Mutual Aid

SEMS also embraces the concept of mutual aid, discussed above.'** SEMS applies this concept by
recognizing five organizational levels for response. The levels are, in the order in which the levels
become involved in the response under the mutual aid concept:

1) Field — where diverse local response organizations (law enforcement, fire, public health) use their
own resources to carry out tactical decisions and activities;

112 Govt. Code, §8607(a)(1); Cal.Code Reg., §§2401, 2402(l), and 2405.

113 Govt. Code, §8607(a)(2); 19 Cal.Code Reg., §2401, 2402(n).

4 Govt. Code, §8607(a)(3); 19 Cal. Code Reg., §2415; See Emergency Management in California,
OES, 2003, p. 8.
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2) Local — where local governments, e.g. cities, counties and special districts, manage and
coordinate the emergency response and recovery.

3) Operational Area — the entity that coordinates resources, the provision of mutual aid, emergency
response and damage information.

4) Regional — manages and coordinates resources and information among operational areas.

5) State — this level is responsible for statewide resource allocation. If State resources are
inadequate, this level is integrated with federal agency resources.

It should here be emphasized that, under the ESA, unless the parties to a mutual aid agreement
expressly provide otherwise, the responsible local official in whose jurisdiction an incident requiring
mutual aid has occurred remains in charge at such incident, including the direction of personnel and
equipment provided him through mutual aid.*™ Thus, the fact that higher organizational levels become
involved in coordinating resources and information does not mean that officials at that higher level take
charge of the incident.

Operational Area

The State and regional levels have been discussed previously and are reflected in the ESA. The
Operational Area (OA) is also defined in the ESA, and is a required concept of SEMS.™® For purposes of
SEMS and the ESA, the OA consists of a county and all political subdivisions within the county area, and
serves as an intermediate level of the state emergency services organization,.'*’ The governing bodies
of each county and of the political subdivisions in the county are authorized to organize and structure their
OA. An OA is used by the county and the political subdivisions comprising the OA for the coordination of
emergency activities and to serve as a link in the communications system during a state of emergency or
a local emergency.'*®

There are 58 OAs in California. Practically speaking, the OA for purposes of SEMS is embodied in its
emergency operations center (EOC). An EOC is a location from which centralized emergency
management can be performed.llg Political subdivisions within a county may have their own EOCs in
addition to the Operational Area EOC. OES has an Operational Area Coordinator attached to each OA.

The OA EOC must be distinguished from DOCs, or department operations centers. Under SEMS, a DOC
is an emergency operations center used above the field level by a specific discipline (e.g., flood
operations, fire, medical, hazardous material), or a governmental unit (e.g., Department of Public Works
or Department of Health).””® There may be as many DOCs as there are public agencies involved in the
response above the field level.

Communications

Finally, SEMS addresses the concept of emergency communications by supporting networks to ensure
that all levels of government can communicate during a disaster. Two systems have been established:

1) The Response Information Management System (RIMS) — an electronic data management system
that links emergency management offices throughout California.

2) The Operational Area Satellite Information System (OASIS) — a portable satellite-based network
that provides communication when land-based systems are disrupted.

> Govt. Code, §8618.

1% Govt. Code, §§8559(b), 8605, and 8607(a)(4);
7 Govt. Code, §88559(b), 8605.

118 Govt. Code, §8605.

1919 cal. Code Reg., §2402(f).

120 19 cal. Code Reg., §2402(c).
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In addition, there are discipline specific communications systems, such as the California Health Alert
Network (CAHAN). CAHAN is the emergency preparation and notification system used by the California
Department of Health Services and all emergency preparedness stakeholders and partners associated
with public health. CAHAN contains both an alerting system that provides rapid notification of
emergencies to all public health stakeholders and partners and a highly secure web-based document
repository used for the creation and collaboration of information pertaining to preparation and/or response
to various incidents or events.

3.10 Medical and Health Disaster Plans

If an operational area has a medical health operational area coordinator (MHOAC), the MHOAC is
responsible for the development of a discipline-specific operations plan known as the “medical and health
disaster plan” for the provision of medical and health mutual aid for the operational area. The medical and
disaster plans must follow the SEMS.**

At a minimum, the medical and health disaster plan, policy, and procedures must include all of the
following relevant to healthcare surge:

(1) Assessment of immediate medical needs.

(2) Coordination of disaster medical and health resources.

(3) Coordination of patient distribution and medical evaluations.

(4) Coordination with inpatient and emergency care providers.

(5) Coordination of out-of-hospital medical care providers.

(6) Coordination and integration with fire agencies personnel, resources, and emergency fire

prehospital medical services.

(7) Coordination of providers of nonfire based prehospital emergency medical services.

(8) Coordination of the establishment of temporary field treatment sites.

(9) Health surveillance and epidemiological analyses of community health status.

(10) Provision or coordination of mental health services.

(11) Provision of medical and health public information protective action recommendations.

(12) Investigation and control of communicable disease.'*

During a medical and health disaster, the MHOAC is responsible for implementing this plan, and
coordinating with the Regional Disaster Medical and Health Coordinator, e.g., on the acquisition of state
resources or the movement of patients to other jurisdictions.

3.11Persons Responsible for Local and Regional Emergency
Response Related to Healthcare Surge

Thus far, we have discussed the role of the following State officials at the State and, to some extent,
regional levels in emergency preparedness and response:

Governor

California Emergency Council/State Emergency Response Team
Office of Emergency Services (OES)

Emergency Medical Services Authority (EMSA)

Department of Health Services (DHS)

OES Administrative and Mutual Aid Regions

ouhrwpnE

21 Health & Saf. Code, §1797.153.
122 Health & Saf. Code, §1797.153(c).
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7. Regional Disaster Medical and Health Coordinator.

It is often said that all emergencies are local. We have already discussed the role of the Operational Area
for purposes of SEMS, and the fact that the Operational Area consists of the political subdivisions of the
state within a county . Therefore, we now discuss the local officials involved in emergency response as it
relates to healthcare surge.

Local Governing Body

The local governing body can be either the county board of supervisors or a city council. These bodies
are authorized to proclaim a “local emergency.” They may also designate an official by ordinance who
can proclaim local emergencies."®® During a proclaimed local emergency, political subdivision of the state
have full power to provide mutual aid to any an;/ affected area in accordance with local ordinances,
resolutions, emergency plans, or agreements,"** and state agencies are authorized to provide mutual aid
in accordance with mutual aid agreements, or upon direction from the Governor.**

The local governing body is also authorized during a local emergency to promulgate orders and
regulations necessary to provide for the protection of life and property, including orders or regulations
imposi?z% a curfew within designated boundaries where necessary to preserve the public order and
safety.

County Director of Emergency Services

Counties may appoint a County Director of Emergency Services, however in absence of this, by virtue of
his/her office, the county sheriff serves in this role.**” The county director of emergency services has all

the duties prescribed by state law and executive order, the California Disaster and Civil Defense Master

Mutual Aid Agreement, mutual aid operational plans, and by county ordinances and resolutions.**®

County Emergency Medical Services Agency/Medical Director

Each county is authorized to develop an emergency medical services program. Each county developing
such a program must designate a local EMS agency. It may be the county health department, or a
separate agency established and operated by the county. It may also be an entity with which the county
contracts or a joint powers agency created for the administration of emergency medical services by
agreement between counties.'*

Every local EMS agency shall have a full- or part-time licensed physician and surgeon as medical
director, to provide medical control and to assure medical accountability throughout the planning,
implementation and evaluation of the EMS system.**°

Health Officer

Each county is required to appoint a health officer.”®* The county health officer is responsible to enforce

and observe in the unincorporated territory of the county, the orders and ordinances of the board of

123 Govt. Code, §8630.

124 Govt. Code, §8631.

125 Govt. Code, §8632.

126 Govt. Code, §8634.

127 Govt. Code, §26620.

128 Govt. Code, §26621.

129 Health & Saf. Code, §1797.200.
%0 Health & Saf. Code, §1797.202(a).
131 Health & Saf. Code, §101000.
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supervisors pertaining to the public health and sanitary matters, orders, including quarantine and other
regulations, prescribed by DHS, and statutes relating to public health.™*?

There is similar authority for the appointment of city health officers.”*> However, most cities contract with
the county health officer to provide local public health services.'* At present, only three cities in
California operate their own public health departments.

Both city and county health officers are authorized, regardless whether or not an emergency is declared,
to take measures as may be necessary to prevent the spread, or the occurrence of additional cases, of
any communicable disease that he or she reasonably believes may exist within his or her jurisdiction.**®
This includes the power to quarantine and isolate persons, animals or places, conduct investigations and
examinations, and to disinfect where necessary to protect public health.**® The local health officer can
also require, during an outbreak of disease, or when an outbreak appears imminent, that health care
providers disclose their inventories of critical medical supplies, equipment, pharmaceuticals, vaccines, or
other products that may be used for the prevention of, or may be implicated in the transmission of
communicable disease.™’

In addition, during any "state of war emergency,” "state of emergency,” or "local emergency," a local
health officer is authorized to take any preventive measure within his or her jurisdiction that may be
necessary to protect and preserve the public health from any public health hazard. For purposes of this
authorization, the term "preventive measure" means abatement, correction, removal or any other
protective step that may be taken against any public health hazard that is caused by a disaster and
affects the public health.™*®

In some jurisdictions, the local health officer is authorized by the governing body to declare a local
emergency.”®® A local health officer may also declare a “local health emergency” whenever there is an
imminent and proximate threat of the introduction of any contagious, infectious, or communicable
disease, chemical agent, noncommunicable biologic agent, toxin, or radioactive agent, in the jurisdiction
or any area thereof affected by the threat to the public health.**° However, such a declaration does not
carry all the implications of a “local emergency.” Only the immunity granted to hospitals, physicians and
other medical practitioners under section 8659 of the Government Code (see above) is implicated.'**
Otherwise, the declaration only authorizes the exercise of mutual aid,**? allows the exchange of health
information, and authorizes the determination of the cause of the emergency.'*?

When an incident first arises, the local health officer may issue an order authorizing first responders to
immediately isolate exposed individuals that may have been exposed to biological, chemical, toxic, or
radiological agents that may spread to others. Such an order lasts only two hours, but may be sufficient
time to allow the health officer to reach the scene of the incident, and to issue more comprehensive
orders if needed."*

County Director of Environmental Health

132 Health & Saf. Code, §101030.

1% Health & Saf. Code, §101460.

%% Health & Saf. Code, §101375.

% Health & Saf. Code, §101175.

1% see, generally, Health Officer’s Practice Guide for Communicable Disease Control, 2007, DPH.
3" Health & Saf. Code, §120176.

138 Health & Saf. Code, §§101040, 101475.
139 Govt. Code, §8630.

149 Health & Saf. Code, § 101080.

1 Health & Saf. Code, §101085(c).

142 Health & Saf. Code, §101085(b).

4% Health & Saf. Code, §101085(a)(2), (3).
1% Health & Saf. Code, §101080.2(a).
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Some counties have separated the public health and environmental health responsibilities of the local
health officer by creating a comprehensive environmental health agency.™ During a local emergency or
a state of emergency, the county director of may be responsible for the coordination of emergency
response under his/her jurisdiction. However, during a health emergency declared by the board of
supervisors, or a county health emergency declared by the local health officer (see above), the local
health officer shall have supervision and control over all environmental health and sanitation programs
and personnel employed by the county during the state of emergency.*

Medical Health Operational Area Coordinator

Each OA may appoint a Medical Health Operational Area Coordinator (MHOAC). The MHOAC may be
the local health officer and the county emergency medical services coordinator acting jointly, or a
separate person appointed by these officials. , is responsible, under the local emergency plan, to
coordinate with inpatient and emergency care providers, assess medical needs, and coordinate disaster
medical and health resources, among other things.™*’

In the event of a local, state, or federal declaration of emergency, the MHOAC must assist the OES
operational area coordinator in the coordination of medical and health disaster resources within the OA.
The MHOAC is also the point of contact in that OA, for coordination with the RDMHC, the OES, the
regional office of the OES, and DHS, and EMSA.

148

County Coroner

Each county in California has either a Sheriff/Coroner, a Coroner, or a Medical Examiner.**°
is to manage the remains of deceased persons within the county, their personal effects if necessary,
and to inquire into the cause of deaths under specified circumstances.™ In a mass casualty event also
involving mass fatalities, this officer serves as the OA Coroner Mutual Aid Coordinator.*® The state is
divided into seven coroners mutual aid regions, and each region has a Coroners Regional Mutual Aid
Coordinator.

His/her duty
150

Each operational area Coroner/Medical Examiner is advised to develop local contingency plans to deal
with mass fatality events, including those involving chemical, biological and radiological contamination of
human remains. These plans should also address issues such a storage capacity for human remains,
and disig)Sosition of remains, including cremation, isolated burial, mandatory mass disposition, and return to
family.

3.12 Healthcare Surge Emergency Response

When a mass-casualty event occurs, hospitals would activate Emergency Operations Plans and mobilize
under an incident command system, such as the Hospital Incident Command System (HICS) to manage
the actual or anticipated influx of patients. If conditions within the hospital are sufficiently strained, the
hospital may consult with regulatory agencies to determine if specific requirements related to staffing and
patient management can be waived to maximize the hospital’'s response capabilities. If circumstances
become overwhelming, the hospital can divert inbound ambulance patients, or patients that have been

195 Health & Saf. Code, §101275.

16 Health & Saf. Code, §101310.

147 Health & Saf. Code, §1797.153.

18 Health & Saf. Code, §1797.153(d).

149 See Govt. Code, §§24000, 24010, and 24300,
%0 Govt. Code, §827460, et seq.

1 Govt. Code, §§27490, et seq. and 27520, et seq.
152 Coroners Mutual Aid Plan, OES, 2006, p. 11.

123 Coroners Mutual Aid Plan, OES, 2006, p. 16.
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medically screened and deemed stable for transfer to other hospitals, or to alternate care sites
established by local authorities.

All private entities, e.g., private hospitals, clinics, pre-hospital providers, and ambulance services, would
obtain their necessary day-to-day support and operational resources through their internal systems and
suppliers. However, it is important even at this stage for healthcare providers to early establish their
contacts with the local/OA medical and health coordinators to apprise them of the provider’s status and
anticipated needs. The reliance upon internal systems and suppliers would hold true until the impact of
the situation overwhelmed the entities’ normal support mechanisms or a local or state of emergency was
declared.

Under these conditions, the specific entity’s logistical functions would place their medical and health-
related support or resource requests through the local jurisdictional medical and/or health coordinator. It
is important to note that, during a declared local or state of emergency, private entities must direct their
requests for medical and health support and resources through the SEMS process and procedures, and
also through Multi-Agency Coordinating Groups to coordinate activities and establish allocation of scarce
resources among competing entities.

The local medical and health coordinator for the affected jurisdiction would identify the situation, contact
the MHOAC if necessary, and request the resources that are needed based on the event. The MHOAC,
in cooperation with the OES OA Medical Health Branch Coordinator in the EOC, would attempt to acquire
the needed resources within the OA.

At this point in the progression, a “healthcare surge” within the meaning of this document does not yet
exist. However, a request for additional resources represents the first step in establishing the existence
of surge. If the demands for resources become overwhelming at the local level, then the “healthcare
surge” status of that OA would be changed to reflect that a surge exists in that OA.

The MHOAC can request mutual aid from other OAs, and contact the RDMHC for regional assistance.
The RDMHC, in coordination with the Regional Medical Health Branch Coordinator in the Regional EOC,
would attempt to acquire the needed resources within the region.

The Medical Health Branch Representative in the State Operations Center would be notified. The
Medical and Health Branch Representative (either from CDHS or EMSA) would coordinate with the CDHS
Department Operations Center (CDHS DOC), Emergency Medical Services Authority Department
Operations Center (EMSA DOC) or when co-located, the Joint Emergency Operation Center (JEOC). The
medical and health branch in the SOC would coordinate with unaffected regions. CDHS and EMSA
would fill the request at the State level from resources under their control and would be responsible for
processing the resource request. If the requests cannot be filled from within the state, the State would
then contact the CDC to request deployment of federal resources.

At any point in this progression, a “local emergency” or “state of emergency” could be proclaimed. Once
a state of emergency is proclaimed, even RDMHCs from unaffected regions can be utilized to coordinate
the acquisition of requested mutual aid on behalf of the affected region.

Finally, if the Governor has determined that, despite all the mutual aid provided and the immunities
available to professionals and facilities providing emergency care, extraordinary measures must be taken
to suspend regulatory statutes under Government Code section 8571 in order to enable providers of
medical care to render emergency aid to individuals who otherwise would not receive it. In addition, the
Governor could issue orders and regulations to establish altered standards of care consistent with the
ESA'’s goal of preserving lives, or to commandeer property and personnel.
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3.13 Termination of the Emergency

A local emergency proclaimed by a designated local official terminates by operation of law after seven
days, unless the proclamation has been ratified by the local governing body.** If a local emergency has
been proclaimed by the local governing body, the governing body must review the need for continuing the
local emergency at it regularly scheduled meetings until the emergency is terminated.” The governining
body mulgt6 proclaim the termination of the local emergency at the earliest possible date that conditions
warrant.

Similarly, the Governor must proclaim the termination of a state of emergency at the earliest possible date
that conditions warrant.>” All of the powers %ranted to the Governor under the ESA for a state of
emergency terminate upon the proclamation.”® Thus, to the extent that the Governor has suspended
regulatory statutes or altered standards of care by regulation, those suspensions and alterations would
automatically end when the Governor proclaims the termination of the state of emergency.

> Govt. Code, §8630(b).
%% Govt. Code, §8630(c).
%8 Govt. Code, §8630(d).
7 Govt. Code, §8629.
%8 Govt. Code, §8629.
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4 Surge Monitoring Tool

The Surge Monitoring Tool provides a systematic methodology to approach healthcare surge in
order to measure the movement away from "normal" operations to an overall systematic surge
on the local, regional, and state level.

A Surge Event is proclaimed in a local health jurisdiction when an authorized local official, such as a
local health officer or other appropriate designee®, using professional judgment determines,
subsequent to a significant event or circumstances, that the healthcare delivery system has been
impacted, resulting in an excess in demand over capacity and/or capability in hospitals, community
care clinics, public health departments, other primary and secondary care providers, resources, and/or
emergency medical services. The local official uses the situation assessment information provided
from the healthcare delivery system partners to determine overall local healthcare
jurisdiction/operational area medical and health status.

Healthcare Delivery System Status

During a healthcare surge the authorized local official will use color-coded descriptors to designate the
status of the local healthcare jurisdiction/operational area's (OA) healthcare delivery system. This
designation will be made using the professional judgment of the authorized local official, and will
provide other OAs, the RDMHC/RDMHS and State agencies, with a clear understanding of the local
healthcare jurisdiction/OAs status.

- GREEN: Local health jurisdiction system/OA is operational in usual day-to-day status. No
assistance required.

- YELLOW: Most healthcare assets within the local health jurisdiction are experiencing a surge
and are able to manage the situation within their organizational frameworks. No assistance
required.

- ORANGE: The healthcare assets in the local health jurisdiction require the participation of
additional healthcare assets within the health jurisdiction to contain the situation.

- RED: Local health jurisdiction is not capable of meeting the demand for care, and assistance
from outside the local health jurisdiction/OA is required.

- BLACK: Local health jurisdiction not capable of meeting the demand for care, and significant
assistance from outside the local health jurisdiction/OA is required.

4.1 Levels of Surge Event Proclamation

Local Surge Event
- Occurs when options to meet the demand for care are exceeded within the local health
jurisdiction and require the assistance of contiguous OAs.
- Proclamation will render relaxation of certain regulations and standards.

Regional Level Surge
- Occurs when options to meet the demand for care are exceeded within the healthcare region
and require the assistance of the state.
- Proclamation will render increased relaxation of regulations and standards.

19 pepending upon the jurisdiction, the designated official may be the director of emergency services,

the director or medical director of the local emergency medical services agency, or medical health
operational area coordinator.
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Statewide Level of Surge

5 Surge Level Enabling Authorities

Occurs when options to meet the demand for care are exceeded at the state level and

require outside assistance.
Proclamation will render highest level of relaxation of regulations and standards.

The Surge Level and Enabling Authorities Chart illustrates the relationship between the level
of surge and the enabling triggers to implement relative surge response activities. The Chart
includes the five levels of alocal surge event, as well as a regional level surge and statewide
level of surge.

There is a direct correlation between the level of surge and the related trigger to initiate the authority
to provide the appropriate regulatory and statute flexing. It is important to note that depending on the

severity of a local healthcare surge, as described in the Surge Monitoring Tool, regulatory agency

waivers may not suffice in terms of providing adequate flexibility, and a local emergency proclamation

may be issued to increase the options of response.

Enabling
Triggers to
Implement
Surge
Response

Green

Yellow

Orange

Regulatory
Agency
Waiver

Regulatory
Agency
Waiver

Regulatory
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Waiver/Local
Emergency
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6 Surge Orders, Suspensions, and
Administrative Actions

This document provides Surge Orders, Suspensions, and Administrative Actions that will be
pre-drafted in order to facilitate timely and appropriate regulatory assistance during a
healthcare surge.

6.1 Standby Order for Surge Suspension

1. Pursuant to section 8571 of the Government Code, the Director of Emergency Services (or DHS
and EMSA) shall suspend such regulatory statutes, or statutes prescribing the procedure for conduct of
state business, or the orders, rules, or regulations of any state agency, where the Director (or DHS and
EMSA) determines and declares that strict compliance with the statute, order, rule, or regulation would
in any way prevent, hinder, or delay the mitigation of the effects of the emergency.

(See below for lists of statutes/regulations to be suspended.)

6.2 Regulations to Alter Standard of Care

1.All persons providing medical care within the affected area may render such care for the purpose of
saving the greatest number of lives, and shall have no obligation to commence, render or continue care
where, in the good faith judgment of the person(s) responsible for medical triage, the allocation of
medical resources to render care to the individual would be inconsistent with the goal of saving the
greatest number of lives.

2.To the extent possible, all persons injured shall be provided palliative care, regardless of individual
chances for survival.

6.3 Regulations to Expand Immunities

1.For purposes of Government Code section 8659, the term “hospital” includes any temporary hospital
annex, intermediate care facility, skilled nursing facility, clinic, mass care, first-aid station or other
facility utilized to mitigate the effects of the emergency.

2.(Pandemic Influenza Only) - A public entity, public employee, or volunteer participating in the national
immunization program to respond to the pandemic influenza emergency shall not be liable for an injury
cause by an act or omission in the promotion of a community immunization program or the
administration of vaccine in a community program, including residual effect of the vaccine, unless the
act or omission constitute willful misconduct.
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6.4 Regulations to Implement Population Based Outcomes/Ethics

1.Section 4733 of the Probate Code (relating to advanced directives) is hereby suspended within the
affected area and in such other areas as the Director of Emergency Services determines to be
necessary to mitigate the effects of the emergency.

2.For purposes of section 2397 of the Business and Professions Code, within the affected area, and
such other areas as the Director of Emergency Services determines to be necessary to mitigate the
effects of the emergency, the term “insufficient time” shall include both insufficient time to obtain
informed consent prior to responding to the medical needs of the patient, and a lack of time to obtain
informed consent due to competing demands to treat other patients suffering from the effects of the
emergency.

3.Whenever in the affected area the persons authorized by section 7100 of the Health and Safety Code
to control the disposition of the remains of a deceased person is not immediately available, or is unable
to take possession of the remains of the deceased person in a manner consistent with the preservation
of public health and safety as determined by the local health officer, the county coroner may control or
dispose of the remains of the deceased person in any manner consistent with the preservation of public
health and safety or the instructions of the local health officer, including mass or individual interment,
cremation, or cold storage if reasonably available. A provider of health care in the affected area in
possession of the remains of a deceased person is not responsible to comply with the terms and
conditions of any advanced healthcare directive pertaining to the disposition of remains. The coroner
shall maintain records regarding the manner of disposition. The decision by the local health officer or
the county coroner in selecting the manner of control or disposition of the remains shall be deemed an
act of discretion.

4.In making decisions whether to commence, render, or continue medical care, other than palliative
care, an individual with a pre-existing medical condition requiring care shall be evaluated on the same
basis as an individual whose medical condition is the result of the emergency.

5.A person or entity providing medical care within the affected area shall have no liability for a decision
in good faith to withdraw or withhold medical care from an individual upon learning of a reasonably
apparent emergency requiring his or her immediate attention elsewhere, or upon instructions from a
superior to assume duties elsewhere. Such decisions shall be deemed an exercise of discretion for
purposes of section 820.2 of the Government Code.

6.5 Administrative

1. Letter to HHS Secretary requesting waiver pursuant to 42 USC 1320b-5 of:

a. HIPAA: Requirement to Obtain Patient Consent to speak with family or friends
45 CRR 164.510; 42 U.S.C. 1320b-5(b)(7)(A)
b. HIPAA: Requirement to Honor Opt Out Request Obtain for Facility Directory
45 CRR 164.510; 42 U.S.C. 1320b-5(b)(7)(A)
c. HIPAA; Requirement to Distribute Notice
45 CRR 164.520; 42 U.S.C. 1320b-5(b)(7)(B)
d. HIPAA, Patients Right to Request Privacy Restrictions and Confidential Communications
45 CRR 164.522; 42 U.S.C. 1320b-5(b)(7)(C)

2. Letter to HHS Secretary requesting waiver pursuant to 42 USC 247d of vaccine adverse reaction
reporting (Pandemic Flu only) under 42 USC 300aa-14, -25.
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1141

1142 3. Statutes/Regulations to be considered for suspension:
1143 Public Health Reporting

1144 Cancer Registry Reporting

1145 Health & Saf. Code 103875, et seq.
1146 Burns & Smoke Inhalation Reporting
1147 Health & Saf. Code 13110.7

1148 Health Facility Administration

1149 Transfers of Patients; Violations

1150 Health & Saf. Code 1317.4

1151 Inventory of Medical Supplies

1152 Health & Saf. 120176

1153 Unusual Occurrence Reports

1154 22 CCR 70737, 71535

1155 Medication Errors Reporting

1156 Bus. & Prof. Code 4125; 16 CCR 1711
1157 Occupational lliness & Injury Reporting
1158 Labor Code 6409; 8 CCR 14003

1159 Work-Related Fatalities Reporting

1160 8 CCR 342

1161 Criminal Behavior

1162 Child Abuse & Neglect Reporting

1163 Penal Code 11164, et seq.

1164 Elder & Dependent Abuse Reporting
1165 Welf.& Inst. Code 15600, et seq.

1166 OSHPD Reporting Requirements

1167 Health & Saf. 128765, et seq.

1168

1169 Not Included:

1170 Disease Reporting

1171 Health & Saf. Code 120130; 17 CCR 2500
1172 Birth Reporting

1173 Health & Saf. Code 102400

1174 Death Reporting

1175 Health & Saf. Code 102775

1176 Cancer Registry Reporting

1177 Health & Saf. Code 103875, et seq.
1178 Burns & Smoke Inhalation Reporting
1179 Health & Saf. Code 13110.7Violence against Hospital Personnel
1180 Health & Saf. Code 1257.7

1181 Violence against Community Healthcare Worker
1182 Labor Code 6332

1183 Suspicious Injury Reports

1184 Penal Code 11160, et seq.

1185 Gunshot, Knife Wound Reporting

1186 Penal Code 11161.8

1187 Safe Medical Device Reporting

1188 21 USC 360

1189 Joint Commission Sentinel Event Reporting
1190 JCAHO Manual PI1.1.10, 2.20, 3.10
1191

1192 6.6 Alternate Care Sites
1193
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1. Any hospital, mobile hospital, temporary hospital annex, mass care center, first-aid station, or other

6.7

similar facility established by any public entity in the effected area shall be exempt from the
requirements of Division 2 and Part 7 of Division 107 of the Health and Safety Code. Such facilities
shall be established and operated in accordance with the State Emergency Plan and local
emergency plans. The Licensing and Certification Division of the State Department of Health
Services shall, to the extent reasonably possible, advise public entities on reasonable and
appropriate measures under the circumstances to protect the health and safety of persons in the

Letter to HHS Secretary requesting waiver pursuant to 42 USC 247d of CLIA requirements under
42 USC 263a.

Existing Facilities

Letter to HHS Secretary requesting waiver under 42 USC 1320b-5 of EMTALA required
examination and treatment of emergency med. conditions & women in labor under 42 USC 1395dd.

2. Statutes/Regulations to be considered for suspension:

Acute Care Hospitals

Nurse Staffing Ratio
22 CCR 70217

Gen. Acute Care Hospitals; Conversion of Space for other uses.
22 CCR 70805

Gen. Acute Care Hospitals; Limitation to Licensed

Beds
22 CCR 70809

Gen. Acute Care Hospitals; Out of Scope

Supplemental Services
22 CCR 70301

Gen. Acute Care Hospitals; Out of Scope

Special Services
22 CCR 70351

Skilled Nursing Facilities

Skilled Nursing Facilities; Conversion of Space for other uses.
22 CCR 72603

Skilled Nursing Facilities; Limitation to Licensed Beds
22 CCR 72607

Intermediate Care Facilities

Intermediate Care Facilities; Conversion of Space for other uses.
22 CCR 71605

Intermediate Care Facilities; Limitation to Licensed Beds
22 CCR 73609

Acute Psychiatric Hospitals

Acute Psychiatric Hospitals; Conversion of Space for other uses.
22 CCR 71605

Acute Psychiatric Hospitals; Limitation to Licensed Beds
22 CCR 71609

Primary Care Clinics

Primary Care Clinics; Conversion of Space for other uses.
22 CCR 75072
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DECLARATIONS & TRIGGERS

6.8 Personnel

1. Statutes/Regulations to be considered for suspension:

Physicians
Physician, Inactive
Bus. & Prof. Code 702
Bus. & Prof. Code 902
Physician, Retired
Bus.& Prof. Code 2439
Physician, Federal/Military;
Practice Outside Federal Facility
Bus. & Prof. Code 715, 718
Pharmacists
Pharmacist, Inactive
Bus. & Prof. Code 702
Pharmacist, Out-of-State
Bus.& Prof. Code 900
Dentists
Dentist, Federal;
Practice Outside Federal Facility
Bus. & Prof. Code 715
Nurses
Nurse, Federal;
Practice Outside Federal Facility
Bus. & Prof. Code 715

6.9 Supplies, Pharmaceuticals & Equipment

1. Statutes/Regulations to be considered for suspension:

Pharmacists: Only Pharmacist May Dispense
Prescription Drugs
Bus. & Prof. Code 4051
Pharmacy: Requirement for Prescription to Dispense Prescription Drugs
Bus. & Prof. Code 4059
Pharmacists; Labeling, Employee Ratio, and Consultation Requirements
Bus. & Prof. Code 4062
Bagley-Keene Open Meeting Act as to Pharmacy Board where purpose is to considers
waiver of requirements under
Bus.&Prof Code 4062.

6.10 Funding Sources

1. Letter to HHS Secretary requesting waiver of Title XVIII (Medicare, 42 U.S.C. 1395, et seq.), Title
XIX (Medicaid, 42 U.S.C. 1396, et seq.), and Title XXI (State Children’s Health Program, 42 U.S.C.
1397aa, et seq.) administrative conditions for assistance under 42 U.S.C. 1320b-5 and 5141.

2. Waiver by CDHS of documentation requirements if authorized by federal law.
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7 Declarations and Triggers Tool

This tool provides a quick action reference for suggested changes in legal/operation requirements

to facilitate a more effective surge response. This operational tool includes the enabling
governmental actions that are required in order to implement the suggested changes.

Draft Subject To Change
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Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Declarations and Triggers Tool

Enabling Governmental Actions to Implement
Suggested Changes

Requlatory
Agency Local Emergency State of Emergency Eederal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Liability/Standards of Care
Civil Liability for Negligence
Duty to Provide Ordinary Care
And Governor's
X+ Civil Code 1714 Order/Regulation
Immunity Statutes
Physician & Surgeon; Good Faith
Emergency Care at Scene (includes ER)
X X Bus. & Prof. Code 2395 Proclamation Only Proclamation Only
Physician ; Services at Request of Authorized
Official, unless willful
X X Govt. Code 8659 Proclamation Only Proclamation Only
Nurse; Services at Request of Authorized
Official, unless willful
X X Govt. Code 8659 Proclamation Only Proclamation Only

Draft Subject to Change



Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Declarations and Triggers Tool

Enabling Governmental Actions to Implement

Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Eederal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Dentist; Services at Request of Authorized
Official, unless willful
X X Govt. Code 8659 Proclamation Only Proclamation Only
Disaster Service Worker; Performing Work Ordered
In Line of Duty, unless willful
X X Civil Code, 1714.5 Proclamation Only Proclamation Only
Hospital; Services at Request of Authorized
Official, unless willful
Proclamation; Expand
by Order to include
X X+ Govt. Code 8659 Proclamation Only Clinics. Etc.
Pharmacist; Services at Request of Authorized
Official, unless willful
X X Govt. Code 8659 Proclamation Only Proclamation Only
Owner or Occupant of Building Used as
Mass Care Center, First Aid Station, Temp.
Hospital Annex
X X Civil Code 1714.5 Proclamation Only Proclamation Only

Draft Subject to Change



Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Declarations and Triggers Tool

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Enabling Governmental Actions to Implement
Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Eederal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Population Based Outcomes/Ethics
Health Care Providers; Requirement to
Comply with Advanced Health Care Directive
And Governor's
X+ Probate Code 4733 Order/Regulation
Health Care Providers; Informed Consent
And Governor's
X+ Bus. & Prof. Code, 2397 Order/Regulation
(Insufficient Time Includes Time Needed
to treat other patients)
Disposition of Remains; Where Person
Authorized is Unavailable within Specified Time;Records
And Governor's
X+ Health & Saf. Code 7100 Order/Regulation
Special Needs Populations; Entitlement to Treatment
on Same Basis as the Able-bodied
And Governor's
Health & Saf. Code 1317 Order/Regulation
Withdrawal of Patient Care
And Governor's
X+ Health & Saf. Code 1317 Order/Regulation

Draft Subject to Change



Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

X+

Declarations and Triggers Tool

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Administrative

Medical Records; Service, Availability

Health & Saf. Code 1250.05; 22 CCR 70747, 70751

HIPAA

Reqgulatory

Agency
Waiver

Enabling Governmental Actions to Implement

Suggested Changes

Local Emergency
Proclamation

State of Emergency
Proclamation

And Governor's
Suspension/Order

Federal Disaster_
Proclamation/HHS Waiver

X+

HIPAA: Requirement to Obtain Patient Consent to
speak with family or friends

45 CRR 164.510; 42 U.S.C. 1320b-5(b)(7)(A)

HIPAA: Requirement to Honor Opt Out RequestObtain
for Facility Directory

Proclamation Only

Proclamation & HHS Waiver

X+

X+

45 CRR 164.510; 42 U.S.C. 1320b-5(b)(7)(A)

HIPAA; Requirement to Distribute Notice
45 CRR 164.520; 42 U.S.C. 1320b-5(b)(7)(B)

Proclamation Only

Proclamation Only

Proclamation & HHS Waiver

Proclamation & HHS Waiver

X+

HIPAA,; Patients Right to Request Privacy
Restrictions and Confidential Communications
45 CRR 164.522; 42 U.S.C. 1320b-5(b)(7)(C)

Proclamation Only

Proclamation & HHS Waiver

Draft Subject to Change



Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Declarations and Triggers Tool

Suggested Changes in Legal/ Enabling Governmental Actions to Implement
Operational Requirements for Suggested Changes

More Effective Surge Response

Reqgulatory
Agency Local Emergency State of Emergency Eederal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Facility Reporting Requirements (Non-Claims)
Public Health/Vital Statistics
Disease Reporting
And Governor's
X+ Health & Saf. Code 120130; 17 CCR 2500 Suspension/Order
Birth Reporting
And Governor's
X+ Health & Saf. Code 102400 Suspension/Order
Death Reporting
And Governor's
X+ Health & Saf. Code 102775 Suspension/Order
Cancer Registry Reporting
And Governor's
X+ Health & Saf. Code 103875, et seq. Suspension/Order
Burns & Smoke Inhalation Reporting
And Governor's
X+ Health & Saf. Code 13110.7 Suspension/Order

Draft Subject to Change



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory

Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Health Facility Administration

Transfers of Patients; Violations
And Governor's
X+ Health & Saf. Code 1317.4 Suspension/Order

Inventory of Medical Supplies

And Governor's
X+ Health & Saf. 120176 Suspension/Order

Unusual Occurrence Reports
And Governor's
X+ X 22 CCR 70737, 71535 CDHS Suspension/Order

Violence against Hospital Personnel
And Governor's
X+ Health & Saf. Code 1257.7 Suspension/Order

Violence against Community Healthcare Worker
And Governor's
X+ Labor Code 6332 Suspension/Order

Medication Errors Reporting
And Governor's
X+ Bus. & Prof. Code 4125; 16 CCR 1711 Suspension/Order

Occupational lliness & Injury Reporting

And Governor's
X+ Labor Code 6409; 8 CCR 14003 Suspension/Order

Draft Subject to Change 6



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory
Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Work-Related Fatalities Reporting
And Governor's
X+ 8 CCR 342 Suspension/Order

Criminal Behavior

Suspicious Injury Reports
And Governor's
X+ Penal Code 11160, et seq. Suspension/Order

Child Abuse & Neglect Reporting
And Governor's

X+ Penal Code 11164, et seq. Suspension/Order

Elder & Dependent Abuse Reporting

And Governor's
X+ Welf.& Inst. Code 15600, et seq. Suspension/Order

Gunshot, Knife Wound Reporting
And Governor's

X+ Penal Code 11161.8 Suspension/Order

OSHPD Reporting Requirements
And Governor's

X+ Health & Saf. 128765, et seq. Suspension/Order

Draft Subject to Change 7



Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Federal Reporting Requirements

Vaccine Adverse Reaction Reports
42 USC 300aa-14, -25

Safe Medical Device Reporting
21 USC 360

Declarations and Triggers Tool

Enabling Governmental Actions to Implement
Suggested Changes

Reqgulatory
Agency Local Emergency
Waiver Proclamation

Federal Disaster_
Proclamation/HHS Waiver

State of Emergency
Proclamation

HHS Waiver; 42 USC 247d

Joint Commission Sentinel Event Reporting
JCAHO Manual P1.1.10, 2.20, 3.10

Draft Subject to Change



Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Suggested Changes in Legal/

Operational Requirements for
More Effective Surge Response

Declarations and Triggers Tool

Enabling Governmental Actions to Implement
Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Eederal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Alternate Care Sites
Mobile Hospitals, Hospital Annexes
Acute Care Basic Services
Regulations
And Governor's
X+ 22 CCR 70100, et seq. Suspension/Order
Acute Care Licensing
Requirements
And Governor's
X+ Health & Safety Code 1253 Suspension/Order
CLIA; Receipt and Testing by
Certified facility only
X 42 U.S.C. 263a HHS Waiver; 42 USC 247d
OSHPD Approval of Plans
And Governor's
X+ Health & Saf. Code 129750, et seq. Suspension/Order
Mass Care Centers, First-Aid
Stations, Shelters
Clinic Licensing Requirements
And Governor's
X+ Health & Saf. Code 1200, et seq. Suspension/Order

Draft Subject to Change



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory

Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Existing Facilities

All Facilities

Structural Safety of Health Facilities
And Governor's

X+ Health & Saf. Code 129680, 129990; 24 CCR 102 Suspension/Order

Medical Waste Management

And Governor's
X+ Health & Saf. Code 117600, et seq. Suspension/Order

Fire Safety Code Compliance
X+ 19 CCR 1.09

And Governor's
Suspension/Order

Draft Subject to Change 10



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory
Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Federal Labor Standards

Duty of Employer to Furnish Workplace
Free of Hazards; Comply with Regulations
29 U.S.C. 654
Emergency action plans
29 CFR 1910.38

Hazardous Materials Regulations
29 CFR 1910.101-.126
1910.120 - Hazardous Waste
29 CFR 1910.1000-1450, App. B

Personal Protective Equipment
29 CFR 1910.132-.139 and App. B
1910.132 - General
1910.133 - Eye and Face Protection
1910.134 - Respiratory Protection (also App. A-D)
1910.136 - Foot Protection
1910.138 - Hand Protection

Draft Subject to Change 11



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory

Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

State Labor Standards

Jurisdiction of Cal-OSHA

And Governor's
X+ Labor Code 6307 Suspension/Order

Minimum Labor Standards
And Governor's
X+ Labor Code 90.5 Suspension/Order

Requirement to Provide Safe Workplace
And Governor's
X+ Labor Code 6400 Suspension/Order

Requirement to Provide Safety Devices and
Safe Practices

And Governor's
X+ Labor Code 6401 Suspension/Order

Emergency Action Plans
And Governor's
X+ 8 CCR 3220 Suspension/Order

Hazardous Waste Management
And Governor's
X+ 8 CCR 5192-E Suspension/Order

Injury and lliness Prevention Program
And Governor's
X+ 8 CCR 3203 Suspension/Order

Draft Subject to Change 12



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory

Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Acute Care Hospitals

Scope of Services
And Governor's
X+ X 22 CCR 70011 CDHS Suspension/Order

Nurse Staffing Ratio
And Governor's
X+ X 22 CCR 70217 CDHS Suspension/Order

Gen. Acute Care Hospitals; Out of Scope
Supplemental Services

And Governor's
X+ X 22 CCR 70301 CDHS Suspension/Order

Gen. Acute Care Hospitals; Out of Scope
Special Services

And Governor's
X+ X 22 CCR 70351 CDHS Suspension/Order

Posting of Policy on Patients' Rights
And Governor's
22 CCR 70707 CDHS Suspension/Order

Draft Subject to Change 13



Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Declarations and Triggers Tool

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Enabling Governmental Actions to Implement

Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Eederal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Gen. Acute Care Hospitals; Conversion of Space
for other uses.
And Governor's
X+ 22 CCR 70805 CDHS Suspension/Order
Gen. Acute Care Hospitals; Limitation to Licensed
Beds
And Governor's
X+ 22 CCR 70809 CDHS Suspension/Order
Joint Commission Business Continuity Plans
Medical Control at Emergency Scene
And Governor's
X+ Health & Saf. Code 1798.6 Suspension/Order
Management of Dangerous Persons
And Governor's
X+ Welf. & Inst. Code 5150 Order/Regulation
EMTALA,; Required Examination and Treatment
of emergency med. Conditions & Women in Labor
X 42 USC 1395dd HHS Waiver; 42 USC 1320b-5

Draft Subject to Change
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Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Declarations and Triggers Tool

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Enabling Governmental Actions to Implement
Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Skilled Nursing Facilities
Skilled Nursing Facilities; Scope of Services Suspension/Order
X+ 22 CCR 72301 CDHS
Skilled Nursing Facilities; Conversion of Space
for other uses.
And Governor's
X+ 22 CCR 72603 CDHS Suspension/Order
Skilled Nursing Facilities; Limitation to Licensed
Beds Suspension/Order
X+ 22 CCR 72607 CDHS
Intermediate Care Facilities
Intermediate Care Facilities; Scope of Services Suspension/Order
X+ 22 CCR 73301, 76301, 76853 CDHS
Intermediate Care Facilities; Conversion of Space
for other uses.
And Governor's
X+ 22 CCR 73605 CDHS Suspension/Order
Intermediate Care Facilities; Limitation to Licensed
Beds
And Governor's
X+ 22 CCR 73609 CDHS Suspension/Order

Draft Subject to Change
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Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Declarations and Triggers Tool

Enabling Governmental Actions to Implement
Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Acute Psychiatric Hospitals
Acute Psychiatric Hospitals; Conversion of Space
for other uses.
And Governor's
X+ 22 CCR 71605 CDHS Suspension/Order
Acute Psychiatric Hospitals; Limitation to Licensed
Beds
And Governor's
X+ 22 CCR 71609 CDHS Suspension/Order
Primary Care Clinics
Primary Care Clinics; Scope of Services Suspension/Order
X+ 22 CCR 75026 CDHS
Primary Care Clinics; Conversion of Space
for other uses.
And Governor's
X+ 22 CCR 75072 CDHS Suspension/Order

Draft Subject to Change
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Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Declarations and Triggers Tool

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Enabling Governmental Actions to Implement

Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Correction Treatment Centers
Correctional Treatment Centers; Scope of Services Suspension/Order
X+ 22 CCR 79597 CDHS
Long-Term Care Facilities
Prohibition on accepting patient if cannot
provide adequate care Suspension/Order
X+ Health & Saf. Code 1418.6
Transportation
Ambulance emergency care equipment & supplies Suspension/Order
X+ 13 CCR 1103.2
Required Course Content; EMT-I & EMT-P Suspension/Order
X+ 22 CCR 100075, 100159

Draft Subject to Change
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Quick Action Reference

FED = Federal Govt. Action

SOE = State of Emergency Proclaimed by Governor
LE = Local Emergency Proclaimed by Gov. Body
RA = Regulatory Agency Waiver of Requirements
(+) = Additional Action after Proclamation Requieed

Suggested Changes in Legal/
Operational Requirements for

More Effective Surge Response

Declarations and Triggers Tool

Enabling Governmental Actions to Implement

Suggested Changes

Reqgulatory
Agency Local Emergency State of Emergency Eederal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver
Personnel
Professional Licensing
Physicians & Surgeons
Physician, Inactive
And Governor's
X+ Bus. & Prof. Code 702 Suspension/Order
And Governor's
X+ Bus. & Prof. Code 902 Suspension/Order
Physician, Out-of-State
X Bus.& Prof. Code 900 Proclamation Only
Physician, Retired
And Governor's
X+ Bus.& Prof. Code 2439 Suspension/Order
Physician, Federal/Military;
Practice Outside Federal Facility
And Governor's
X+ Bus. & Prof. Code 715, 718 Suspension/Order
Pharmacists
Pharmacist, Inactive
And Governor's
X+ Bus. & Prof. Code 702 Suspension/Order
Pharmacist, Out-of-State
And Governor's
X+ Bus.& Prof. Code 900 Suspension/Order

Draft Subject to Change
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Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory

Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Dentists

Dentist, Federal;

Practice Outside Federal Facility
And Governor's

X+ Bus. & Prof. Code 715 Suspension/Order

Nurses

Nurse, Federal;

Practice Outside Federal Facility
And Governor's

X+ Bus. & Prof. Code 715 Suspension/Order

Nursing Care,
Public Disasters & Epidemics
X X Bus. & Prof. Code 2727 Proclamation Only Proclamation Only

Nursing Care, Gratuituous Care
by Friends or Family
Bus. & Prof. Code 2727

Professional Scope of Practice/Supervision

Physician Assistants

Physician Assistant; Practice w/o
Supervising Physician
X X Bus. & Prof. Code 3502.5 Proclamation Only Proclamation Only

Draft Subject to Change 19



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory

Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Supplies, Pharmaceuticals & Equipment

Pharmacists: Only Pharmacist May Dispense
Prescription Drugs Suspension/Order
X+ Bus. & Prof. Code 4051

Pharmacy: Requirement for Prescription
to Dispense Prescription Drugs Suspension/Order
X+ Bus. & Prof. Code 4059

Pharmacists; Dispensing w/o Prescription

X X X Bus. & Prof. Code 4062 Proclamation Only Proclamation Only Proclamation Only
Pharmacists; Labeling, Employee Ratio, and Consultation Waiver by Proclamation and Waiver by Pharmacy Board.
Requirements Pharmacy Board. Waiver by Pharmacy Governor's Suspension/order.
Governor's Board. Governor's
Suspension/order Suspension/order
X+ X+ X+ Bus. & Prof. Code 4062

Draft Subject to Change 20



Declarations and Triggers Tool

Quick Action Reference Suggested Changes in Legal/ Enabling Governmental Actions to Implement
FED = Federal Govt. Action Operational Requirements for Suggested Changes

SOE = State of Emergency Proclaimed by Governor More Effective Su rge Res ponse

LE = Local Emergency Proclaimed by Gov. Body

RA = Regulatory Agency Waiver of Requirements

(+) = Additional Action after Proclamation Requieed

Reqgulatory

Agency Local Emergency State of Emergency Federal Disaster
Waiver Proclamation Proclamation Proclamation/HHS Waiver

Funding Sources
Medi-Cal Billing

Waiver of Documentation Requirement

If Permitted by Federal Law Proclamation Major Disaster;
HHS Waiver 42 USC 1320b-5,
X+ X Welf. & Inst. Code 14115 Proclamation Only 5141

Federal Funding

Medicare Administrative Conditions
for Assistance

Title XVIII; Social Security Act Proclamation Major Disaster;
HHS Waiver 42 USC 1320b-5,
X+ X 42 U.S.C. 1395, et seq. Proclamation Only 5141

Medicaid Administrative Conditions

for Assistance Proclamation Major Disaster;
Title XIX; Social Security Act 5141
X+ X 42 USC 1396 et seq. Proclamation Only

State Children's Health Program;

Conditions for Assistance Proclamation Major Disaster;
Title XXI; Social Security Act 5141
X+ X 42 USC 1397aa, et seq. Proclamation Only

Draft Subject to Change 21
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